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may, in its discretion, and on such 
terms as it finds just, stay the effec-
tiveness of all or any part of its order 
pending a final decision on a petition 
for review of the order. 

§ 390.71 Scope. 
The rules and procedures in §§ 390.71 

through 390.75 shall apply to those pro-
ceedings covered by §§ 390.30 through 
390.70. In addition, §§ 390.30 through 
390.75 shall apply to adjudicatory pro-
ceedings for which hearings on the 
record are provided for by the following 
statutory provisions: 

(a) Proceedings under section 
10(a)(2)(D) of the HOLA (12 U.S.C. 
1467a(a)(2)(D)) to determine whether 
any person directly or indirectly exer-
cises a controlling influence over the 
management or policies of a State sav-
ings association or any other company; 

(b) [Reserved]; and 
(c) Proceedings under section 15(c)(4) 

of the Securities and Exchange Act of 
1934 (15 U.S.C. 78o(c)(4)) (Exchange Act) 
to determine whether any association 
or person subject to the jurisdiction of 
the FDIC pursuant to section 12(i) of 
the Exchange Act (15 U.S.C. 78l(i)) has 
failed to comply with the provisions of 
sections 12, 13, 14(a), 14(c), 14(d) or 14(f) 
of the Exchange Act. 

§ 390.72 Appointment of Office of Fi-
nancial Institution Adjudication. 

Unless otherwise directed by the 
FDIC, all hearings under sections 
390.30–390.75 shall be conducted by ad-
ministrative law judges under the di-
rection of the Office of Financial Insti-
tution Adjudication, 1700 G Street, 
NW., Washington, DC 20552. 

§ 390.73 Discovery. 
(a) In general. A party may take the 

deposition of an expert, or of a person, 
including another party, who has di-
rect knowledge of matters that are 
non-privileged, relevant and material 
to the proceeding and where there is a 
need for the deposition. The deposition 
of experts shall be limited to those ex-
perts who are expected to testify at the 
hearing. 

(b) Notice. A party desiring to take a 
deposition shall give reasonable notice 
in writing to the deponent and to every 
other party to the proceeding. The no-

tice must state the time and place for 
taking the deposition and the name 
and address of the person to be de-
posed. 

(c) Time limits. A party may take 
depositions at any time after the com-
mencement of the proceeding, but no 
later than ten days before the sched-
uled hearing date, except with permis-
sion of the administrative law judge for 
good cause shown. 

(d) Conduct of the deposition. The wit-
ness must be duly sworn, and each 
party shall have the right to examine 
the witness with respect to all non- 
privileged, relevant and material mat-
ters of which the witness has factual, 
direct and personal knowledge. Objec-
tions to questions or exhibits shall be 
in short form, stating the grounds for 
objection. Failure to object to ques-
tions or exhibits is not a waiver except 
where the grounds for the objection 
might have been avoided if the objec-
tion had been timely presented. The 
court reporter shall transcribe or oth-
erwise record the witness’s testimony, 
as agreed among the parties. 

(e) Protective orders. At any time after 
notice of a deposition has been given, a 
party may file a motion for the 
issuance of a protective order. Such 
protective order may prohibit, termi-
nate, or limit the scope or manner of 
the taking of a deposition. The admin-
istrative law judge shall grant such 
protective order upon a showing of suf-
ficient grounds, including that the dep-
osition: 

(1) Is unreasonable, oppressive, exces-
sive in scope, or unduly burdensome; 

(2) Involves privileged, investigative, 
trial preparation, irrelevant or imma-
terial matters; or 

(3) Is being conducted in bad faith or 
in such manner as to unreasonably 
annoy, embarrass, or oppress the depo-
nent. 

(f) Fees. Deposition witnesses, includ-
ing expert witnesses, shall be paid the 
same expenses in the same manner as 
are paid witnesses in the district 
courts of the United States in pro-
ceedings in which the United States 
Government is a party. Expenses in ac-
cordance with this paragraph shall be 
paid by the party seeking to take the 
deposition. 
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(g) Deposition subpoenas. (1) Issuance. 
At the request of a party, the adminis-
trative law judge shall issue a sub-
poena requiring the attendance of a 
witness at a deposition. The attend-
ance of a witness may be required from 
any place in any state or territory that 
is subject to the jurisdiction of the 
United States or as otherwise per-
mitted by law. 

(2) Service. The party requesting the 
subpoena must serve it on the person 
named therein or upon that person’s 
counsel, by any of the methods identi-
fied in § 390.40(d). The party serving the 
subpoena must file proof of service 
with the administrative law judge. 

(3) Motion to quash. A person named 
in the subpoena or a party may file a 
motion to quash or modify the sub-
poena. A statement of the reasons for 
the motion must accompany it and a 
copy of the motion must be served on 
the party that requested the subpoena. 
The motion must be made prior to the 
time for compliance specified in the 
subpoena and not more than ten days 
after the date of service of the sub-
poena, or if the subpoena is served 
within 15 days of the hearing, within 
five days after the date of service. 

(4) Enforcement of deposition subpoena. 
Enforcement of a deposition subpoena 
shall be in accordance with the proce-
dures of § 390.56(d). 

§ 390.74 Civil money penalties. 
(a) Assessment. In the event of con-

sent, or if upon the record developed at 
the hearing the Board of Directors 
finds that any of the grounds specified 
in the notice issued pursuant to § 390.47 
have been established, the Executive 
Secretary may serve an order of assess-
ment of civil money penalty upon the 
party concerned. The assessment order 
shall be effective immediately upon 
service or upon such other date as may 
be specified therein and shall remain 
effective and enforceable until it is 
stayed, modified, terminated, or set 
aside by the Board of Directors or by a 
reviewing court. 

(b) Payment. (1) Civil penalties as-
sessed pursuant to §§ 390.30 through 
390.75 are payable and to be collected 
within 60 days after the issuance of the 
notice of assessment, unless the Board 
of Directors fixes a different time for 

payment where it determines that the 
purpose of the civil money penalty 
would be better served thereby; how-
ever, if a party has made a timely re-
quest for a hearing to challenge the as-
sessment of the penalty, the party may 
not be required to pay such penalty 
until the Board of Directors has issued 
a final order of assessment following 
the hearing. In such instances, the pen-
alty shall be paid within 60 days of 
service of such order unless the Board 
of Directors fixes a different time for 
payment. Notwithstanding the fore-
going, the FDIC may seek to attach 
the party’s assets or to have a receiver 
appointed to secure payment of the po-
tential civil money penalty or other 
obligation in advance of the hearing in 
accordance with section 8(i)(4) of the 
FDIA (12 U.S.C. 1818(i)(4)). 

(2) [Reserved] 

[76 FR 47655, Aug. 5, 2011, as amended at 77 
FR 75479, Dec. 17, 2012] 

§ 390.75 Additional procedures. 
(a) Replies to exceptions. Replies to 

written exceptions to the administra-
tive law judge’s recommended decision, 
findings, conclusions or proposed order 
pursuant to § 390.68 shall be filed within 
10 days of the date such written excep-
tions were required to be filed. 

(b) Motions. All motions shall be filed 
with the administrative law judge and 
an additional copy shall be filed with 
the Executive Secretary, who receives 
adjudicatory filings; provided, how-
ever, that once the administrative law 
judge has certified the record to the 
Executive Secretary pursuant to 
§ 390.67, all motions must be filed with 
the Board of Directors, to the atten-
tion of the Executive Secretary, within 
the 10-day period following the filing of 
exceptions allowed for the filing of re-
plies to exceptions. Responses to such 
motions filed in a timely manner with 
the Board of Directors, other than mo-
tions for oral argument before the 
Board of Directors, shall be allowed 
pursuant to the procedures at 
§ 390.52(d). No response is required for 
the Board of Directors to make a deter-
mination on a motion for oral argu-
ment. 

(c) Authority of administrative law 
judge. In addition to the powers listed 
in § 390.34, the administrative law judge 
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